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Chandeliers, --Lamps, Lanterns
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SFrra. Cut T tax HawalUm IJIla Zaltr.
Ouius T Gcucr, MisiTts or Tnr I

reuun is. "Wiuim Futwxkn:.. Z

Tbnit in action & rqtufyto'U'tain
an lmnnction. All the facts in thr casr
araiadmitted. OnJr condttsioajjf la,w

frwa those Itxts are in cvntroTtrsT.
Nearly nil tbr cvntial facts rrt in

air qnttl at Itrpq in th
i4amp anJ esumet wpll l .pitonUHpA.

I kliill thwvfura, qnoto the UU mil ansnw
in foil Tin- - are s fo!knr
Sasrra. Crt .r ta. HawalUa IJaaa-l- a

ImltT.
Caiioxs T (Jruoc, Momrs the In

teeiob i"b. AViUJUt Fumim
Btfrrt 3lr. Jl, AIm

To th 1 lonoraHc X Ytaa J trn.
dueIJubra and ChinctJlor. or other
Jntice of the buprrme Conrt
JInj it pfcw lonr Uoner: llnmljj

raniiuaittittg. toot orator, ChrlT On
lick of Honolnln. n-i- ally rcirent
that he is Ht 3Uutr" Minister of the
Interior. ukI as tnch SIonisUT of the

he files thu bill of cumplunt and

reviU unto the Court
Itm That It law there is vested in him

as Mich Miniver of the Interior the gen
end MijTiHa and control of internal
public imiTovemrnts within thu locgdom.
and that hi anthonty in that regard ex
tends to and includes tbe construction.
MiiTTMion and repair of all public streets.
road' and bridge-- , within thi kingdom.

vnNuf That therein now resident within
this kingdom one "William Flow erdew. who

has fur some tune past contemplated and

li determined ujon the project of eon

Mructinr uj vn. along and throngh tanotis
frtrtn't. in the otv of Honolulu and sub-nrl- -

m thi kmRilom. a MMem of tram
ns; or stnvt nulwiijs for the jmrpi of
running thereon carsVr other Tehicles for
tbe transivrtataon of iiasenssiv, auJ kin
tired purjses

JAinl That said William Flowenlew,
defendant herein has caused ta be .1

a certain vlan or draft Iwhirh is
Leret'j offertsJ for the msjiection of the
I ourtli purporting to l- - a map of the
streets of llonulnln and suburbs, uiwn
winch plan or map are indicated the ito
I osed r. rates of his said proposed sj st.-n- i

of tranwavs. along and ujion wluchstni ts
and Mlis sanl defendant intends and
t hreatens ui . cvnstrttct a system of tram
wars as aforesaid

h-f- tk That said defendant li no an
thonty from your orator as such Minister
of the Interior, nor from any other person
or source thereunto suflkaentlv authorized,
tvrmitting or licensing sanl defendant to
so construct such system or any system, or
any iart or twrtion of any tramway in.
ujioli ur along "the streets, or any street of
s&id city of Honolulu, or any of its sub-

urbs, anil that any stick unauthorized con
strnction ujwn said streets, or any of them.
of such system of tramways or any part
thereof or" any act of construction of such
tramway ix any interference with or entry
ujwn said streets, or any of them, with ihc
purpose and object of undertaking such
act of construction on the jwt of said de
fondant or those acting under him, would
l. in contempt of your orator s right as
His Majesty s said Minister of the Interior,
to control such stretts. would be a iola
Uon of other UK.aad pnvato rights
destruction of His" Majesty's highway,
prejudicial to the dignity of the law. and
a menace to the public peace

- And your orator further shows
that he is informed and believes, and so
state the truth to be. that said defendant
has engaged and employed one Julius H
hauth. a vil engineer, to superintend and
direct the construction of said system of
tramways That upon the 21th day of
August" instant said bmith called upon
your orator, at jour orator's office in the
capitol. in Honolulu, and informed and
notified your orator officially and on be-

half as said bmith alleged) of said defend
ant. that said defendant intended to and
would commence the construction of said
sTsteai of tramways upon the street of
the said city on the morning of the then
following day. and your orator then and
th'-r- e forbade" such threatened acts on the

rt of said defendant.
s rtk And your orator farther shows

that, on the ".Tth day of August instant.
sanl threats on the tiart of said defendant

t comniefice said construction on August
JSUi tet having been earned out. I jour
orator received from said defendant a let
ter and from said bnuth a letter, each no
ufying" your orator that sJ defendant
would isitively commerjce the construe
Hon of said tramways at the corner of
King and l'nnclibowl streets in said city
on tbe 25th day of August. 1SSS. isaid let
tecs (copies of which are hereto annexed,
marked resjiectively --KxhiUt A" and --Ex
hibrt U." and made irt ul tlusouipiaiutl
are berel.v tendered for the inspection of

! the Court AikI yon r orator llieve5 that.
said dIeiKlant will execute his threat of
so entering ajoa said streets anS then and
there digging up the surface of the same
and constructing therein and thereon said
tram wars

.vntt-A- nd it is farther shown to the
Court that your orator is informed and
believes, and so states the truth to be. that
said defendant has imported into this
kingdom and now holds m readiness for
such purpose large quantities of iron rails
and other material appropriate and neces-
sary to the construction of said proposed
tramwav. and that said defendant has
dedareil his design to Use said material for
such purpose

Eifkih. And your orator further shows
that he is informed, and beheves. and so
states the truth to le. that said defend
ant professes and pretends to hold a letter
or other written instrument received from
John E. Bush, your orator's predecessor m
office as such Minister of the Interior,
which instrument- - as is claimed by said
defendant fully authorizes lam, the said
defendant to so construct a system of
tramways upon the stnvts of Honolulu and
suburbs as aforesaid Bat your orator pro-
tests, and avers that ncb instrument, if
any such defendant has, contains, and can
contain, no legal or valid authority or
hcene to sanl defendant to so construct
tramways or any tramway as aforesaid.

A'wtt AUVhich doings and pretenses
on the part of said defendant are con-
trary to equity and good conscience, and
tend to the manifest wrong and injury of
His Majesty Government, and the public
at large.

In consideration whereof, and to ihv
end therefore, that said defendant may
IcK. true, direct and perfect answer make
to all and singular the matters and things
hereinbefore stated and set forth, and that
as fully and rnrttculariy as if the same
were hiere again repeated, and he there-
unto particularly interrogated (but not
upon oath, answer on oath being hereby
expressly waived)

And that your orator may have a decree
perpetually enjoining ana restraining saia
uefendast his engineers ami agents from
interfering with or entenmr upon anr of
the streets of the said city of Honolulu or
its suburlw with intent or purpose to dig
or tear up the surtaoe, or construct or
place thereon or therein any iron or other
railroad or tramwar. exeept as may here-
after be authorized by law .

And that, pending the hearing Jierexn, a
temporary injunction may issue to said
defendant, his attorneys, solicitors, eo
gimvTs. agents, and all others acting, or
churning to act. under his authority, cxn
manding tbem to absolutely desist and
refrain from any act of destruction or
other interf ereace with the surface of said
streets, or any act of oonstrnction of said
tramwavs therein or thereon till the fur
tiersoriier of this Court.

And that youroratar may have such
fartherrehef" jot uch other relief as the
nature of the case may require, and to
iuiity may seem meet

"May it please the Court to grant unto
yourerator the wnt of injunctioll. also
the process of summons of this Court,
citing said WrUiam Fkrrerdevr at a time,
and under a penalty to I therein named,
to aprssar and answer the premises, and
farther to stand to and abiro tbe order of- J - 'herein.

(Signed) ( wiiirs T Gcucs.
Minister of the Interior

V"jr, Cnbson, Attorney GeceraL
C "W Ashford, SoKalcr for complain

ant
Kxwxrux rsLxxre,

iKKmuxr.
Charles T Gcbck. bang dahr mm.

deposes, and states that tie has heard
read this foregntng bill of complaint, and
thattheara0 xstrue. except as to those
matters therein stated to be on informs

tion and Iwhef, and as lo Umxp wallers
he believes it to Is? true

(Signed) Caxaus T Grxrcr.
Snbscrilvd and swum More me this

27th day of August, 1K83.

lieu 11 Avsn,
Jnstico Supreme- Cowt.

Let process and injunction isne as
prayed for, returnable before me. at my
chandlers, on Monday, September 3. 1SSL

(Signed) Brw H. Arsrrs,
Justice Supreme Court

Honolnlu.Augnst27.lSS3
Exhibit A.

Uigonir, Angttt-r7,lSS-

His ExeellencT C.tUa"T. Qrucs.
Minister of the Interior, etc-s- tir jl hats,
I1JI " U.Mn v.4. fl,st i,v.Ai.n 1

the terms of the authority granted to me
br vonr prrdeccs'wr. under dale of Ihjr
urm pi .tunc, i propose io
preiiarations for laying horse tramwavs,
an.1 have inslmcteJ mr engineer. Mr
JnHlL Smith, accordingly. I J

I protoo to commence work al thei
corner of I'unchl'owl and King streets,
and have to request that yon will instruct
the road supervisor not to interfere with
the work.

I have the honor to be. Sir. yonr most
obedient servant

(Signed) W. Flow..!!. ,

Hosoixxx, August -- 7. lS5vk

To His Excellencv Crurxzs T Grxicx,
Minister of the Interior, etc. ir Having-- .

verlsUly notified you that J. proosll com
mencing work and brenking grodnd for
the purpose of laying rails for the tram
way Mr llowerdew intends lay ing uisjn
Saturday August 2oth, it iui I have
now the honor to notify yon that Lvas
ordered by Mr Flowerdew not to do so
that day, but shall, upon Tue-ila- y. August
27th, cotnnienco snch work at or near
the corner of Kmg street ami lunchbowl
street

I hai e the honor, Sir, to be your obedi
ent synrant . . -

(SigncO) Jrurs IL SairnfG. Kr
5pre Cart .f ta. Hawatlaa Iluid- -

, Imljgltr. t '
Cuiulis T Grucx, lliMs-n- or rax I

tuioe vs. Wnxux Fioaranrw

KALiKJirn, by the Grace of God of the
Hawaiian Islands King.

To AYiiiim Flowtjuiew, his attorneys,
sohatops engineers, agents ami all others
acting or claiming to act . under his
authority, greetingrln accordance with a
prayer in a bill m equity this day hied
against said "William Flowerdew in this
Court by Charles T Gnhck. Minister of
the Interior

You are conimaiidod. under nch eii
ally as the Court may see fit to tnihct for
contempt of this wnt, to alIutebjwesit
and abstain from anv act of destruction r
other interference with the surface of the
streets of the city of Honolulu or suburbs
and from any act of construction thereon
or thereiu.of any iron orothertramayor
street railroad, or any entry ujion'anj of
said streets, with the intent and purpose
of committing any such act until the for
tber order of this Court

Witness the Honorable Btwiitis 11

ArsTix. Justice of the Supreme Court at
Honolulu, this 27th dav of August 1SW

(beal (Signed) Wuxux FosTta
Clerk of the Supreme Court

"rt M Gibson. Attorney General.
C "iV Ashford. Solicitor for complain

ant
TBI JUiSWEK.

Ia the Sapreme Cart of the Hawaiian I- -
laad.,Ia Eoaltr,

1'ir.sirs T Urxica. MuiTIS Mt TUX Iv
tekioi!. is. "iViiiux Flowtjuiew

frfirt ilr JitrtKr .larfif

The answer of William Fiowenlevt. the
above namod defendant to the bill of
complaint of the above named plaintiff

This defendant saving and reserving t
himself all K'nefit and right of exception
to the said bill of complaint for answer
thereunto, saith.

t'tnt That he admit, the allegations
contained in tho first paragraph, of the
said bill of complaint

srrf That lie admits the allegations
contained in the second paragraph of the
said bill of complaint

TXin-l- That on or about the 13th day of
June last. alter Murray UibsOH. jlmi
ster of Foreign AfUirs and Attorney-Gener-

of this Kingdom, called npon
this defendant, at his rooms in Honolulu,
and conversed with this defendant as to
his views in projecting and carrying out
his scheme for laying horse tramways in
the slrei t of Honolulu and the snhurl,
thereof, and expressed his"ehera! con
corrence therewith, and gave this defen
dant to understand that His Majesty --

Government would help this defemlant to
carry out the said undertaking

Fntih And the sanl Walter Murray
Gibson informed this defendant that the
matter was within the Deartnient of the
Interior, and that the defendant should
aptilt to the Minister of the Interior
(then John K. Bush) for snrh authonty,
aail stated that the uattor wrjidil lie favor
ably reifvscntcd to thy smdJobjiii'l Bush

ftfU In consequence of the above in
terne . a formal application tn tin Mini
ster of the Interior was prepared, to be
presented to him on his.returoJroni Kan
at. andfthis defendant wrote andent
such application, in thewonls"and figures
following, that is to say -

UoxoLrxr. June uth. LSS1.

His Excellency Johs E. Bcsh. Minister
of the Interior, etc. ir Considering
the great public benefit and convenience
that street tramways have proved in the
cities and towns of Europe, the United
States of America, and elsewhere and
considering that the capita! of this King
dom should not longer be without such
accommodation as cities of smaller! sir
and importance possess. I respectfully re--

the requisite permission and an
lonzation for myself and any others who

may associate with me. whether incor
parated hereafter or not. to lay down
tramways, and run cars for the conveyance
of passengers, etc in tbe usual manner,
as in San Francisco and 2s ew York, in
the streets of this city of Honolulu and
suburbs.

In view of the expense and trouble in
volvcd in this work and preliminary ex
penses. I would request that a reasonable
time be allowfs.1 to construct the tramways
and open them to the public before any
further permission Is? given, say qi
months, to make surveys and select the
streets and reals, and three years to finish
the construction of tramways.

Naturally, however, so as to get a return
on capital invested, the concluded portions
of these tramways would be opened to the
public as speedily as possible

If it is considered necessary. I shall be
prepared to enter into a fair and reason
able guarantee that the tramways shall be
consirucieu wimin we lime specweu.

As it is important for me to know be-

fore arrival of the mail steamer, whether
cr not I am to lie enabled to commence
this work, kindlv permit me to solicit an
early decision- - I have the honor to be
sir. your most obedient servant

iSiraed) V FiowranEW
And this defendant received from the

said John E. Bush an answer to the said
letter, which answer is in the words and
figures lollowing, teat is to say

DxTJJtTalST OT TBI IXTIal la. f
HovoLcxr. Jane'Sh 1SK1

Sifi: Having considered your apphca
tion for permission and authority to lay
down tramways, and run cars in tho
streets and roads of this city of Honolulu
and suburbs, and recognizing that this
work is one of public utility; you indivi
dually, or with such others as may as
eodate with you. whether incorporated
liwwftj nr not ,rp belelit aniiwmr.s-- ff.

lay down tramways and run tars tor tliel
conveyance oi passengers in such streets
and roads in the dry of Honolulu and
suburbs as you may select i )

Ton are hereby granted six months
from date hereof to make surveys and
select streets and roads, and three years
in which to finish the construction of said
work, and until the expiration of said
periods of six months and three yean
respectively, no sirmlar psrmission win be
granted.

You are authorized, and permitted to
operate any portions of said tramways as
they may be finished.

Considering that the permission to lay
the tramwavs wiU lapse for any streets
or roads not operated upon within threi
years, and Xeeiing assured, trom the tenor
of your letter, that you intend to com
mence the work without any rmnecessarv
delay, I da not deem it necessary to ask
for any further guarantee.

In the event of vou desinng to form a
corporation yon will have to make a com
pony, and apply for a charter in the Usual
manner

Hoping you will succeed in your efforts
to initiate and carry out this work to a
enccessinl issue, I hare the honor to be.

Mr, your obedient servant,
(Signwl) Jorrs E. Bcsh,

Minister of the Interior
This defendant then wrote and wnt to

the said John E. Bush a letter in the
words and figures following, that is to

Hoxoixir, July 2, 1SS3.

His Excellency Jons E. Bcsn, Minister
of the Interior, etcSir.-- I have the
honor to acknowledge, receipt of your
letter dated June 30, granting permis-
sion to make tramways in this city, and I
thank yon for you kind wishes for the
success of the nmlertaking

Ilcavr for San Francisco by the mail
steamer, now due, and shall make the
necessary arrangements for proceeding
wiUi this undertaking.

I have the honor to be, sir, your most
obedient servant

(Signed) tV. FiowT.ar.rw
Sii-T- hat this defendant acconlingljr

proceeded i San Francisco, anil incurred
considerable expense in the purchase of
material and cars for tbe purpose of the
said undertaking, and engageJ an engi-
neer for tho purpose of superintending
the laying down of such tramways, acting
upon the belief that ho was properly
authorized by the said John E. Bush, by
his letter of the thirtieth day of June last
And this defendant acting npon the same
belief, caused the plan mentioned in the
third paragraph of the plaintiff's said bill
to bo prepared and forwurded to the plain
tiff And this defendant snbmits that the
said John E. Bush had good and suffi

aent authonty to give the permission
contained rh his said letter of the thirtieth
dav of June, and he denies that the carry
ing out of the said undertaking would
lw in contempt of tho plaintiff's rights as
llis Jtajestv's Minister of the Intenor, to
control sud streets or that the same
would bo a violation ol other public and
pnvate nghts, or 'destructive of His
ilajesty's highway, or prejudicial to the
dignity of the law, or a menace to the
public ivace.

this defendant farther
saith that he is advLsl and believes that
should the plaintiff succeed in preventing
this defendant from carrying ont his said
undertaking, according the jiermission
grunted as aforesaid, the Hawaiian Gov
eminent is and will be responsible to this
defendant for damages sustained by him
in consequence thereof.

EtyktU That this defendant admits the
several allegations contained in the fifth,
sixth and seventh paragraphs of tho said
bill

VmI That the plaintiff well knows,
and at the" time of tho filing of his said
bill of complaint well knew, that this de-

fendant held the said letter of the thir
tieth day of June And this defendant
admits "that he does claim such letter to
have the effect stated to bo claimed by the
defendant in the eighth paragraph of the
said bill

Tout That on the 11th day of August
last this defendant received a letter from
the plaintiff in the words and figures fol
lowing, that is to say:

Dzrumcxyr or the Isteriob. )

HoourLC, August 11. 1SS3 )

Mr Wii Floweepew, Hawaiian Hotel --

Owr tir In reference to the scheme of
laying down street tramways in the city
of Honolulu, for which you claim a ruin
istenal authonty. and which you desire to
inaugurate, and which has been the sub
ject of our late conversations, I would soy
that our laws are qnite clear lu defining
the powers of a minister, and especially of
the Minister of the Interior, in any work
of internal improvement distinctly stating
that his action must depend upon the
"Consent of tho King in Friry CouncU,"
and does not confer on him the authority
to act independently, consequently His
Majesty's Government feel, that in justice
to the interest you represent, as wellas to
enable them to sustain your enterprise to
advantage, they must conform stnetly to
th tpmt of the law, which requires that
your proisjsition should I e submitted for
the consideration of His Majesty in Frivy
Conned

I have the houor lobe your obedient
servant,

(Signed) Cais. T Gnicr,
Minister of the Intenor

"Which letter, was answered by this de-

fendant on the ' sixteenth of the said
moath, as follows:

HovotrLC. August 16, 1663.
His Excellency C T Gcucx, Minister

of the Intenor, etc - In answer to
your communication of the 11th instant
m regard t iiermiseion granted me by
Ills Majesty's fate Minister of the Interior
to lay down tramways and run cars in the
streets and roads of the city of Honolulu
and its snhurlis, I lieg to say that I have
no objection whatever to yonr laying the
matter before the Frivy Council, if you so
wish

I have the honor to be. Sir. yonr most
olssbent servant

(Signed) W Flowiktew
Anil this defendant is informed and lie

neve- - that the said matter ha, never been
brought liefore the honorablo thtt Privy
Council

H.rrMi, --That on the 3Xh and 2ltli
ihiys if August this defendant wrote and
stnttothe plaintiff" letters in the words
ami figures following, that is to say:

Honolclc. August 20, 1SS3.

To His Excellency C T Gcucx, Min
isUt of the Intenor, etc ir Having re-

ceived report and outline of street railway
from the engineer. I have the honor to
hand you copies for your information.

You will observe that the rails will be
hud from the water front at bottom of
Fort street np to Knkui street into Xnn-an- n

street also along Beretania street
from Fort street to and up Xuuanu street
and along1 King streetfrom beyond Oahn

inson road to Waikiki
It is intended to lay a single hue of

rails' only, threa feet six inches wide, flush
with the surface of tbe streets, the cars
drawn by horse powey only.

The cars after eunset will carry the
al lights of street railway cars or any

modifications that may be desired by your
department

To insure that the undertaking is
earned on in a proper manner, I have se
cured the services of Mr. Johns II. Smith,
of San Francisco, an engineer who is well
known for his capacity and ability, and
who has laid several street railways in San
Francisco and elsewhere.

I have the honor to be. Sir. yonr most
obedient servant

(Signed) V FujwTjtcrir
Enclosures: Fint, Engineer's report;

Savufl Map of Honolulu, with outline of
street railwav. marked in red.

August 24. 1SS3.

To His Excellency a T Grucx, JLn
ister of th Interior, etc Sir. Referring
to my letter of the 20th instant covering
engineer's report to me, and plan of Hono-
lulu, I wish to say that the statement and
report is relative to the work intended to
oe proceeara wuu at prwoi. auu is uwue
withont rtreiudice to the rir-h- srrantcd to
rae by the late Minister of the Interior,
which rights I do not waive; and only
forward th report ami statement for your
information.

Tho ennneer advices me that it mar be
found desirable to go or return by Bere-
tania street; I rat if this is decided upon.
due notice wui be given belore tne expira
turn of the six months allowed, as well as
of any other street it may be decided" to
run cars upon

Although the engineer advises only a
single hue of rails at present still if the
traffic shows that tho public would he bet
ter served and accommodated by a double
line, that will be laid before the expiration
of the tune allowed for the construction
of the work, excepting always those,
streets, or parts of streets, that are rather
Tiarrrrtr for a double track.

In fact, everything frill be done that the
engineer considers nght and proper, and
far tho comfort and convenience of. the
people.

r in charge is fully author
izeil to enter into any agreement at any
time as to the detail of the work; that it
will be conducted in a true and workman
bike manner, and according to the usual
method of similar roads in other cti-sj- -

Ihave the honor to be. Sir, your most
obedient servant ,

(Signed) W. Fumxiz-ri-- .

rwIA That on the twenty fifth day of
August fast this defendant eanseJ to be
prer-are- d an agreement carrying out the
terms of the sail letterof the thirtieth day
of June, and forwarded the same through
IBs Majesty to
th follovrinj day receive-- 1 a doenment for
Una defendant's coricnTrence and signa
ture. which ilocnment is in the words and
figures following, that is to say:

TT !... VCC1

Wis Exceflency Chiiuj-- i

vl the Interior ?- - Crrisid-nn-- j

the great public benefit and convenience
that street tramwar hare inthe

,.-- , towns of Emuce. the United
States of Anerica and elsewhere; and con

sidcring that the capital of this kingdom
should not le longer withont such accom
modation as cities of smaller tuxo and im
portanco possess, I respectfully request
tho requisite permission and authorization
for myself, and any others who may asso-

ciate with me, whether incorporated here-
after or not to lay down tramways and
run cars for the conTeyanco of passengers,
etc, in this city of Honolulu and suburbs,
to which the undersigned Tcntnre to sub-
mit a synopsis of a general plan for con
tract and agreement viz:

riEST
That he jiposes to lay ttreet railways

and run cars upon passing such streets at
present selected as follows: To commence
from tho nater front at bottom of Fort
street np to Knkui street, thence along
Kukui street to Nnuanu street also along
Beretania street front Fort street to Nun
anu street thence along Jfunanu street
towards tbe Pah. also along King street
from beyond the Oahn Inson road to Wai
kiki It is under consideration, tho laying
of rails and running cars on Beretania
street but if this is decided ujion, due no-

tice will lie given before the expiration of
the six months allowed, as well asof any
other street or road it may le decided to
run car upon.

It is intended nt present to lay a single
lino of rails only, three feet and six inches
gauge, the cars to be drawn by horn's or
mules only: no locomotive will bo used.

Should the application of comiiressed
air or electricity bo considered advisable,
this will bo a matter for considrtation with
the then Minister of the Interior, or by
arbitration if necessary

Although at present only a single lino
of rails will lw laid with the necessary
turnouts, still if the traffic shows that the
public would bo better served and nccom
modated by a double line, that will lie laid
if necessary lieforo tho expiration of tho
time allowed for tho construction of the
road, except in these streets or portions of
streets rather narrow for a double track.
In fact everything will be done that tho
engineer considers right and proper for
the comfort and convenience of the people.

The rails will lie laid in the center of
the streets as near as may lie, audit will
not be necessary at any point to interfere
with the free passage of vehicles of any
kind

In the more croiuled liortions of the
routes tho work will lw done at night or
early morning, so as not to interfere with
the free passage of vehicles.

SECOND.

Tho rails nsc-- 1 will not lw under eight
eon pounds per yard, and whero necessary,
heavier rails w ill be employ ed They will
be laid flush with the streets, aud in a
proper and workmanlike manner

The cars will bo of the best American
type, and some have lieen already ordered
from a leading builder iu San rrancisco.

The cars after sunset, will carry tho
Usual b'ghts of strett railway cars.

Bridge blocks will lie provided for proper
protection of the fire hose in case of hre

Should any matter arise, not mentioned
or provided for in this memorandum, they
shall le arranged hereafter br agreement
between the Minister of tho Intenor and
tho engineer in charge of the work.

The buildings and site of stable of tho
undersigned will bo established within the
city limit of Honolulu, as regulated by
law, and that a license be granted him nn
der the rules and regulations governing
such matters And it located at such place
as is necessary to lead tho water thereon,
that a supply necessary for the Use of tho
establishment shonld be provided, the un
dersigned paying the usual rates.

THlED.

If necessary, the government is to grant
the privilege of taking of sand and stones
from any quarry belonging to tho govern
ment tho quantity of which will be accord
ing to its requirement, at every irregularity
of tho street or road, not to exceed tons,
and if a larger quantity is required per
mission will bo at once supplied Also,
for the temporary uso of its carts, wagons
and machinery, if not otherwise occupied
the government receiving such compensa
tion as may be agreed upon, together with
the privilego of prison labor if required

rOCKTU
The undersigned is willing to concede

the pnvilego and extend the courtesy to
those personages passago freo as are de-

nominated in the following tables, viz.
Their 3ljesties tho King and Queen

and the lloyal Family, to Government
Omciols, l'olico and Messengers ouEpe
rial duties That tho Government will be
allowed free Use and run cars on their
rails, though not interfenng with their
trafuc

nmi
Tho term or ptnod of the franchises

granted shall not exceed years
sixth.

The passenger faro will not exceed
the fares enumerated in the following
tables, viz

iti
Frotnlor! ,us--l In MaiLILlbriajCv uuttlsr'aal.t- -

111 lSBf!MCk . . is
Ta kiptobn! I'ark .... 1
Tvkslt-t- l ends. jEws rwl 3
TalUililiRiUBiOiiHil II
TDiasuiitmllaHiBpi ,llr,i .... . 14

T. IV
And s ithla toe prtfcrlbctl utiou boic .mbUm- -

nliadthecilj-itols-- f . a

X.4 rmrsddlttas.l nllr ri the stwrr .aBterl
station .Ball bscbsrswl rxtr to est. tolle

SEVEXTU.

Tho undersigned have fully authorized
Mr. Smith the engineerrcgularly employed
in the service ol this work to concur and
agree with your Excellency any further
matters that" ore not expressed in this
memorandum.

I have the honor to be, sir, your most
obedient servant,

7airfrUJ That this defendant declined
to sign such document and caused notice
to be given as aforesaid of his intention to
commence work.

All which doings and pretenses on the
part of the plaintiff this defendant submits
are contrary to equity and good conscience,
and prejudicial to tho nghts of this de-

fendant and tend to subvert His Majesty's
Government and the good faith thereof
and the proper respect therefor

Edwasd Prestos.
Cecil Bbows,

Solicitors and of Counsel for defendant
DectHonofUt Cmrt Ij Asttto, J

The defendant first objects, in abate
ment, that the plaintiffis not the proper
party to bring this action.

I believe he is.
Section 33 ot the Civil Code says the

Minister of the Interior shall have the
chaige, custody and snptTvision of all gov
eminent property whatsoever, not express-
ly placed iu the charge of some other ofii
cer.

The government has a property in the
public streets of Honolulu, and the prop-
erty is in the custody of the plaintiff, un
der Section 39.

Section 10 of the Civil Code provides
that the Minister of the Interior shall be
accountable for the preservation and safe
keeping of the government property, and
it shall be bis duty to prosecute any per
son injuring, trespassing npon, or wrong
full Liking thi same

The defendant- threatened to go upon
one or more of the public highways of the
city of Honolulu, and tear them up for the
purpose of establishing a street raDway
This, if accomplished vnthout right, would
be a permanent and irreparable trespass
ami injury to me rjropeny oi ice govern
ment ln the public streets, and the plain
tiff had full power, and it was his duty, if
the defendant proposed to act withont
right to bnng this action to restrain him
from so acting.

I think therefore that the action was
properly brought by tbe plaintiff

The second question is-- had the defen
dant a right to establish a street railway
in the streets of Honolulu or any part of
them

I say upon the facts. I think not
Briefly those essential facts arc that the

Jluuster of Foreign Affairs and Attorney
General f ito-i-- , called npon the defen
dant and after some conversation gave
defendant to understand that His Ma
jestr'a Government would help the cW en
dant to carry out his scheme for laying
horse tramways in the street of Honolulu
and tne tnereoi. iiut me uinis
ter of the Interior had charge of the mat
ter to whom defendant shouJJ apply, and
that the matter would be favorably repre
sented to such ministcr

Tbereupon the defendant applied to the
then Minster of the Intenor, Jlr. John E.
Bash, in writimr as above quoted, who an
swered in writing as above quoted, and to
which the defendant replied in writing as
abore quoted., sr-- ri a .1 Vl 1 1 -- -.
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thontv to do what he did as shown bv bis
letter to the defendant, of July 30 1SSJ. it
roar be thatthat letter and the defendant

ly to it constituted a valid contract
tch would anthorize the defendant to

proceed, as he threatened to in this case
The defendant rlairrn that the minister
had such authonty. and if so, then the
mimsier has granted to the defendant a
perpetual ana exclusive right if his option,

;"Hfc-4W-
7Q$: t'-- t

to establish in the streets ot Honolulu and
suburbs, and over and nion every fool of
those streets, a system of street railways
such as are nsnal in San Francrsco and
Jicw York If it were to be conceded that
the Minister of the Intenor hail power to
make such a grant it would be an ex
traordinary, nnnsnal and unprecedented
grant which onglit not to bo made, and
of which tho public might well complain.
The right eonght to bo eonvrycrt is per
petnal, because no time is mentioned for
its discontinuance, and exclusive because,
if fully exercised, no other person could
exercise a similar nght

The authonty of the Minister of the In
tenor to grant snch a right re-- Is if any
where in statute.

On examimng the statutes tho only pro- -

visions I can find which could possibly be
supposed to anthorize such u grant, are j

Sections 31, 42 and 1C7 of tho Civil Code.
Section 31 says: It shall bo tho duty

of tho Minister of the Intenor to have a
general supervision over the internal at
fairs of the Kingdom, and to faithfully
impartially execnto the duties assigned by
law to his department '

Section 42 says: Tho said minister, by
and with the nnthonty ot tho King in
Cabinet Council, shall have power to lease,
sell, or otherwise dispose of the public
lands and other property, in snch manner
as ho may deem Imt for the promotion of
agriculture and the general welfare of the
hingdoui, subject, however, to such re--

strictions as may from tnno to timo bo ex
prcssly provided by lair

Section 167 says: Tho Minister of the
Interior shall le, and is hereby charged
with the superintendence and manage-
ment ot tho internal improvements of the
Kingdom: and he may, with tho approval

'

of the King in lrivy Council, an
officer, to be styled the Superintendent of
Public works to assist him in tho dis-- '
charge of this branch of his duties.

These sections do not anthonze the '

grant of such n right
The definition of franchise hy Bonvier,

is a "privilege conferred by grant fromi
the government and vested in individuals.

Tho rights to operate railroads are such
franchies and can only bo granted by the
government Sec- - 3. Paige, 1314 2,. Y, '

506; Cooler on Constitutional Limitations,
pp. 276, 27i, 193, 3SM, WG.

What are knunn as the surface railwav
cases, in tho State of Xew York, are lead-
ing cases on the matters involved in this '

cas,, and those case, all hold, and
no well considered case can bo found
against them, that the granting ot a
street railway franchise is vested in the
legislature, and must be directly or indi
recti made by tho legislature Those
cases hold, as has been held in England,
and in most of the United States that a
franchise to oierate n surface railway
where tho rails are flush with the streets
and the cars drawn by horses nion tracks
which can bo used by other vehicles, it
duly granted by the legislature, is not in j

consistent with" thu ordinal use of the
public streets, if reasonably exercised, and
that those who border on the streets are I

not entitled to receiu compensation as
for property taken under tho right of em

Ijx

Violins, Arxordiani, Ilanj-H- ,

!!!
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inent
See Milhan ts. Sharp rt at, 37 N. Y, 188V

1M-- KeJlinger ts. Forty second Street
KailwayCtv, 60 If Y Ik, pp. SOO-- Sea-

ls,-. Storey ts, New York Heratcd. B. It
Co.. 50 X Y It, pp. 15lro.

In these cases be found ample and
conclusive authonty to show that no snch
meagre words tiro containeil in the sec-

tions quoted, can give to the Minister of
the Intenor the to grant the fran-
chise which he sought to grant let-

ter of June 30, ISSt
On the and the

law as to and the special rail-

road acts of the I can find no
enactment which f think would authorize
the grant of street railway franchise
To obtain such grant I think resort must
be had to the Tbe granting
of such right I think might well be rest-

ed with the King in Privy Council where
such conditions could bo attached and
such required as would ren-

der the exerciso of it not as it
would have been under the letter of Jun
30th.

The defendant say, he has expended
largo sums of money npon tho faith of that
letter. If soil is aroisfortnne,anditmaT
bo that he has claim for it By that let-

ter there was in terms secured to him
most nnnsnal franchise, the nature of
which, it would seem, might have led him
to greater caution than he seems to hare
exercised, liefore making so great expend
liurc

Tho other documents and facts plead
and quoted, though as evidence in
the case, are not specially important in
deciding it

Tho plaintiff in this caso sought to in
duce the defendant to submit the contro-
versy to the King in Privy Council, which
the defendant refused to do.

Thereafter on Angnt 20 and 21, the
defendant addressed letters to the plaintiff
by which, in the letter of August 20, he
proposes to erect street railway, which
might, it may bo, provo beneficial to the
public, but in the letter of August St,
still claims to retain all the franchises
which are to him by the. letter of
June 30. The defendant further says that
he transmitb-s- l to tho plaintiff through
llis Majesty, proposed contract which
was not rctnrned to him ami that eoon
thereafter ho received copy of
contract which the defendant deciinwl to

is not proved that this paper was pro-par-

by the plaintiff or vrilh his concur-
rence, "it is quoted at large. Aside from
the fact that it proposes that termbe
fixetl for the continuance of the franchise,
it admits to exist nil tho other features

in tho letter of June 3a Tha ex
elusive nature of the franchise is conceded.

The whole matter hinges upon tho legal
validity of tho letter of Juno 30.

Tho views I havo stated lead me to grant
the prayed for in
the plaintiff's bill.

Clarence Ashfonl for plaintitl;
Messrs. Preston and Cecil Brown for
defendant

Honolulu. Sept 10, 183.
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